ORDINANCE NO. 02-2013

CITY OF DIAMOND, BOONE COUNTY, STATE OF ARKANSAS

AN ORDINANCE TO GRANT A FRANCHISE TO NATCO VIDEO, LLC,
TO UTILIZE ANY EXISTING CABLE TELEVISION SYSTEM(S) (or any
part(s) thereof) IN THE CITY OF DIAMOND CITY, ARKANSAS,
SPECIFICALLY THAT CABLE TELEVISION SYSTEM UTILIZED BY
YELCOT VIDEO GROUP IN ITS SERVICES PROVIDED TO THE CITY
OF DIAMOND CITY, ARKANSAS, PER CITY OF DIAMOND CITY,
ARKANSAS ORDINANCES 60-81 AND 14-11, and to UPGRADE (via new
construction, installation, retrofitting, etc., of various hard wares and things

reasonably necessary to the business of providing the aforementioned
services), OPERATE, AND MAINTAIN SAME.

WHEREAS, the City Council of the City of Diamond City, Arkansas, (hereafter,
“the City”) has determined that a cable television system is both a necessity and
convenience of the general public of the City; and

WHEREAS, the City has considered the legal character and financial, technical,
and other qualifications of NATCO VIDEO, LLC, (hereafter, “NATCO”) relevant to
NATCO’S ability to provide cable television service to the City, and has found same to be
satisfactory; and

WHEREAS, the City has reviewed, considered, and approved the various terms
and provisions of an agreement between the City and NATCO designed and intended to
allow for NATCO to provide cable television services to the City, said agreement being
outlined below, as follows:

NOW, THEREFORE, BE IT ORDAINED BY THE CITY OF DIAMOND
CITY, ARKANSAS, AS FOLLOWS:

1. GRANT OF AUTHORITY
a. The City hereby grants to NATCO the exclusive right to
utilize any cable television system, or any part(s) thereof, currently in place and
under the City’s domain, no matter where located, for purposes of providing cable
television service to the City, to include, but not be limited to, the entirety of that
cable television system previously utilized by Yelcot Video Group pursuant to
Ordinances 60-81 and 14-11. For purposes herein, “cable television system” shall
mean and refer to anything and everything reasonably necessary for providing
cable television service to the City, to specifically include anything and everything




which was, or will be, put into place by either NATCO or Yelcot Video Group or
which was, or will be, put into place by the City, for the purpose of providing the
City with cable television service.

b. The City further grants to NATCO the exclusive right to
construct and/or install additional cable television system facilities and to upgrade,
retrofit, or otherwise modify such cable television system facilities already in
existence, provided such actions are reasonably related to providing the City with
cable television service.

2. FRANCHISE FEES
a. As consideration for the rights granted herein to NATCO,
NATCO hereby agrees to pay to the City a franchise fee equal to three percent
(3%) of NATCO’S gross revenues directly generated from providing the City with
cable television service. This fee shall be calculated on a quarterly basis and shall
come due within forty-five (45) days from the end of the quarter in which it was
collected. For purposes herein, “gross revenues” shall not include the following:

1) franchise fees;

2) sales, excise, or other similar taxes that are billed to and
collected from NATCO’S account holders (i.e., the various cable
television end-users);

3) any charges that NATCO might separately bill its
individual account holders for purposes of making such account
holder’s point(s) of service cable-ready (i.e., installation charges);
and

4) any charges billed to account holders for the purchase
and/or lease of equipment.
b. The City and NATCO hereby agree that the above-stated fee
rate and payment schedule shall remain unchanged for a period of not less than five
(5) years, whereupon a new rate may be negotiated.

3. COMPLIANCE WITH APPLICABLE LAWS/ORDINANCES
a. NATCO shall comply with all pertinent laws, ordinances, and
regulations of the City provided that such things do not unreasonably burden
NATCO insofar as its ability to carry out its rights, duties, and privileges set forth
herein.

b. Moreover, NATCO shall make a good faith effort to comply with
all reasonable requests of the City that are germane to NATCO’S rights, duties, and
privileges set forth herein and shall make every reasonable effort to see that its
cable television service is of good quality and is free of interruption.



4. ADDITIONAL TERRITORY
a. In the event that the City acquires additional territory, NATCO
shall provide cable television service to such territory, per the terms set forth
herein, provided that:

1) such territory has a density of no less than forty (40)
homes per mile of cable necessary to service said homes; or
2) there is a prospective cable subscriber within such
territory who is requesting service and whose desired point of
service requires no more than three hundred feet (300%) of cable to
access a drop line at an already existing distribution line; or
3) any prospective cable subscriber in such territory is
willing to pay, and does pay in advance, all costs associated with
providing cable service to his/her desired point of service that is in
excess of such costs necessary to provide cable service per the terms
of the immediately preceding subparagraph 2).
b. All obligations of NATCO set forth in this “Additional
Territory” paragraph shall be completed within one (1) year of any of the above
conditions being met, except that such time limit may be extended for good cause
shown.

5. REGULATORY ACTION

a. All obligations of the City and NATCO set forth herein shall be
subject to the limitations, restrictions, and requirements of applicable law, whether
imposed by the Federal Communications Commission (FCC) or other commission or body
having jurisdiction over the subject matter herein. That is, neither the City nor NATCO
shall be deemed in breach of this agreement provided said party was making a good faith
effort to remain in compliance with the applicable laws and guidelines.

b. Should the FCC or other governing body modify its rules and regulations
such that the terms herein conflict therewith, such modifications shall be incorporated into
this agreement as soon as is reasonably practical for the City and for NATCO.

6. SEVERABILITY.

It is specifically agreed to by the City and NATCO that the terms and
provisions of this Agreement are contractual in nature. If any provisions of this Agreement
should be adjudicated invalid, it is the intention of the parties that all of the remaining
provisions hereof will continue to be in full force and effect.

7. EMERGENCY CLAUSE
Having determined that Yelcot Video Group no longer desires to
provide cable television services to the City and a replacement cable television




provider is therefore needed, not only to continue cable television service, but to
continue cable television-related franchise fee payments to the City, an emergency
is hereby declared to exist, and this Ordinance shall be in full force and effect
immediately upon its approval and passage. _

Approved and adopted by roll call vote, as follows, on this M day of

Jedisity 2013

Ayes: /(J Nays: £ Abstentions: .}~ Absents: &

We, the undersigned, hereby certify that the foregoing OrdinanceNo.: /L -«/¢ /3
was duly adopted by the City Council of the City of Diamond City, Arkansas.

ATTEST: APPROVED:
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STEVEN FLOYD ! ! SHARI MARSHALL /
Deputy Clerk Mayor



